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except where the auditor has a reason-
able basis to suspect fraud and disclo-
sure would, in the reasonable opinion 
of the auditor, prejudice the investiga-
tion of such suspected fraud, the audi-
tor shall review the tentative written 
findings of the audit with the appro-
priate agent or employee of the Collec-
tive in order to remedy any factual er-
rors and clarify any issues relating to 
the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the 
auditor to remedy promptly any fac-
tual errors or clarify any issues raised 
by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner requesting the 
verification procedure shall pay the 
cost of the procedure, unless it is fi-
nally determined that there was an un-
derpayment of 10% or more, in which 
case the Collective shall, in addition to 
paying the amount of any under-
payment, bear the reasonable costs of 
the verification procedure. 

§ 384.8 Unclaimed funds. 
If a Collective is unable to identify or 

locate a Copyright Owner who is enti-
tled to receive a royalty payment 
under this part, the Collective shall re-
tain the required payment in a seg-
regated trust account for a period of 3 
years from the date of payment. No 
claim to such payment shall be valid 
after the expiration of the 3-year pe-
riod. After the expiration of this pe-
riod, the Collective may apply the un-
claimed funds to offset any costs de-
ductible under 17 U.S.C. 114(g)(3). The 
foregoing shall apply notwithstanding 
the common law or statutes of any 
State. 
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Subpart A—Physical Phonorecord 
Deliveries, Permanent Digital 
Downloads and Ringtones 

§ 385.1 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for making and distributing 
phonorecords, including by means of 
digital phonorecord deliveries, in ac-
cordance with the provisions of 17 
U.S.C. 115. 

(b) Legal compliance. Licensees rely-
ing upon the compulsory license set 
forth in 17 U.S.C. 115 shall comply with 
the requirements of that section, the 
rates and terms of this subpart, and 
any other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this sub-
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this sub-
part to use of musical works within the 
scope of such agreements. 

§ 385.2 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
Copyright owners are nondramatic 

musical work copyright owners who 
are entitled to royalty payments made 
under this subpart pursuant to the 
compulsory license under 17 U.S.C. 115. 
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Digital phonorecord delivery means a 
digital phonorecord delivery as defined 
in 17 U.S.C. 115(d). 

Licensee is a person or entity that has 
obtained a compulsory license under 17 
U.S.C. 115, and the implementing regu-
lations, to make and distribute 
phonorecords of a nondramatic musical 
work, including by means of a digital 
phonorecord delivery. 

Permanent digital download means a 
digital phonorecord delivery that is 
distributed in the form of a download 
that may be retained and played on a 
permanent basis. 

Ringtone means a phonorecord of a 
partial musical work distributed as a 
digital phonorecord delivery in a for-
mat to be made resident on a tele-
communications device for use to an-
nounce the reception of an incoming 
telephone call or other communication 
or message or to alert the receiver to 
the fact that there is a communication 
or message. 

§ 385.3 Royalty rates for making and 
distributing phonorecords. 

(a) Physical phonorecord deliveries and 
permanent digital downloads. For every 
physical phonorecord and permanent 
digital download made and distributed, 
the royalty rate payable for each work 
embodied in such phonorecord shall be 
either 9.1 cents or 1.75 cents per minute 
of playing time or fraction thereof, 
whichever amount is larger. 

(b) Ringtones. For every ringtone 
made and distributed, the royalty rate 
payable for each work embodied there-
in shall be 24 cents. 

§ 385.4 Late payments. 

A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, for any pay-
ment received by the Copyright Owner 
after the due date set forth in ( 
201.19(e)(7)(i) of this title. Late fees 
shall accrue from the due date until 
payment is received by the Copyright 
Owner. 

Subpart B—Interactive Streaming, 
Other Incidental Digital Pho-
norecord Deliveries and Lim-
ited Downloads 

§ 385.10 General. 
(a) Scope. This subpart establishes 

rates and terms of royalty payments 
for interactive streams and limited 
downloads of musical works by sub-
scription and nonsubscription digital 
music services in accordance with the 
provisions of 17 U.S.C. 115. 

(b) Legal compliance. A licensee that 
makes or authorizes interactive 
streams or limited downloads of musi-
cal works through subscription or non-
subscription digital music services pur-
suant to 17 U.S.C. 115 shall comply with 
the requirements of that section, the 
rates and terms of this subpart, and 
any other applicable regulations. 

§ 385.11 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
Interactive stream means a stream of a 

sound recording of a musical work, 
where the performance of the sound re-
cording by means of the stream is not 
exempt under 17 U.S.C. 114(d)(1) and 
does not in itself or as a result of a pro-
gram in which it is included qualify for 
statutory licensing under 17 U.S.C. 
114(d)(2). 

Licensee means a person that has ob-
tained a compulsory license under 17 
U.S.C. 115 and its implementing regula-
tions. 

Licensed activity means interactive 
streams or limited downloads of musi-
cal works, as applicable. 

Limited download means a digital 
transmission of a sound recording of a 
musical work to an end user, other 
than a stream, that results in a specifi-
cally identifiable reproduction of that 
sound recording that is only accessible 
for listening for— 

(1) An amount of time not to exceed 
1 month from the time of the trans-
mission (unless the service, in lieu of 
retransmitting the same sound record-
ing as another limited download, sepa-
rately and upon specific request of the 
end user made through a live network 
connection, reauthorizes use for an-
other time period not to exceed 1 
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